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I. Introduction

The 1991 Bulgarian code of commercial law regulates the most common legal structures of company law. Just as in continental European law companies can choose between the following types:

OOD (private limited)

AD  (public limited / joint stock company)

SD (general commercial partnership)

KD (limited partnership)

KDA (association limited by shares)

Next to these basic types, mixed forms are proper, but due to lack of tax incentives only seldom. All trade companies are legal entities, thus have a legal personality.  They emerge not upon foundation but when the company is registered. Moreover, all companies, even those with no commercial purpose, are treated as legal entities for tax purposes.

Foreign companies can get branches registered or establish a trade mission which can be presented as market research in the forefield. Sole tradership is also possible.

Elementary legal sources in connection with the foundation of trade companies are next to the Commercial Code amongst other things the Law on the Commercial Registry (2005), the Law on Contractual Obligations and Contracts, the Corporate Tax Law (2006), the Law on VAT (2007) and the Law on BULSTAT-Registry (1999), the Law on the Procedure of Tax and Social Security Contributions (2005) and the Law on Data Protection (2002).

The following presentation is limited to the foundation of a private limited and joint stock company. Both forms offer, apart from limited liability on the paid in capital and easy option to transfer shares and - in case of joint stock company - the option the generate external capital. Against this, the other partnerships lead to unlimited personal liability of the partners/associates. Exempt here is only the limited partner  of a KD, who is only liable up to his paid in capital.

II. Formation of a company

1. OOD

According to Bulgarian law, a private limited company (OOD) can be formed by foreign and/or Bulgarian individuals or legal persons. A limitation of shares held by foreign partners/associates is not possible. Even a one-person-company (EOOD) is acceptable this form is widely used by a number of foreign investors.

The formation takes place by means of a written agreement, outlining the core activities, the level of share capital, the location, the partners/associates, the acceptance of new partners/associates, the transfer of shares and other relevant issues. Distinctions to continental European law, in particular German law do not exist. 

So far as the company is established by a foreign organisation, a congruent resolution of the senior management is required, attested by a notary public and  with Apostille.

The basic share capital of an OOD is Leva 5.000,00 (approx. € 2.564,00) and can be paid in either cash or non-cash contribution. The cash foundation is naturally the faster method relatively speaking and can be executed within a day. Non-cash contributions are subject to evaluation through experts ordered by the court, who according to the description of the investment, by licence, commercial trade mark rights or know how, not always find a realistic value/assessment. This procedure will take many months. Registration will only take place, when 70% of the basic capital has been paid in.

The elements of the organisation are:

· Company meeting (meeting of the partners/associates) and

· The Directors

Beside it, one or more so called “controllers” can be employed (§ 144 Commercial Code), who are responsible for the compliance with the company agreement and the preservation of the assets and render an account at the meeting. This kind of  supervisory board is recommendable for companies with foreign share holders, who have employed a Bulgarian director but whose activities may be incomprehensible at times, due to the language barrier.

The application for registration of an OOD has to be lodged with the appropriate national registration agency, which also administers the register. Apart from the receipt for payment of the entry fee, the following documents must be furnished:

· Articles of Association

· Resolution of appointment of the directors

· Proof of paid in capital of at least 70%

· Notarized signatures of the directors

Besides legalised excerpts of foreign legal persons may have to be furnished who may act as partners/associates.

Prior to registration the founders are jointly and severally liable for damages inflicted upon the company whilst in the initial stage of its foundation (Art. 118 Commercial Code). The same applies to liabilities incurred at the initial stage, in case the registration does not happen.

Road-Map for OOD establishment

· Articles of Association or certificate of incorporation (EOOD)

· Resolution of mother company

· Opening of a bank account/deposit basic capital (at least 70%). Confirmation from bank.

· Appointment of one or more directors

· Application for registration where the company is located through director of authorised lawyer.

· Resolution of  companies register

· Publication in state gazette & BULSTAT registration within 7 days after foundation

· Registration at the fiscal office (Inland Revenue)

2. AD (PLC)

Most of the Bulgarian PLC´s (AD) emerged in the course of privatisation of former state owned enterprises. They were transformed by virtue of legislation or resolution into “One-Person-PLC’S” (EAD).

The formation of an AD according to the Commercial Code is considered, if a company is laid out to operate at a certain magnitude right from the outset, employing a large number of workers with the intention of generating outside capital. An AD can be established by one or more individual or legal persons (Art. 159 Commercial Code). Insurance companies and bank must be founded as AD compulsively. The “One-Person-AD” requires an a act of foundation that confirms the articles of the company, the system of management (Directors supervisory board) and appoints the first supervisory board or directorship.

Practically the foundation of a multi-person AD is done through subscription of shares at the foundation meeting. The founders have to unanimously vote for the establishment of the company, the basic capital fully subscribed, the articles of association being ascertained as well as the supervisory board and directors of the company being appointed.

The articles contain in essence (Art. 165 Commercial Code) particulars regarding:

· place of business / registered office (administrative office)

· scope of activity

· capital level

· type and number of share

· denomination of shares

· where required, the different classes of the shares and particular prerequisites for transfer

· elements of the organisation

· where appropriate, privileges of the founders

· mode of distribution of profits

· policy for the calling in of shareholders’ meeting

· other rules concerning the formation, existence and termination of the organisation

The minimum capital required is Leva 50.000,00 (€ 25.641,00) at minimum nominal value of Leva 1,00 per share, for banks Leva 10.000.000,00, for insurance companies Leva 2.000.000,00 up to Leva 4.000.000,00. At the time of registration a minimum of  25% of the capital must be paid in.

The AD is managed and represented by a board (Art. 241 para 3 Commercial Code). Limitations of this comprehensive leadership competence are only possible in a two-stage system through resolutions by the supervisory board (Art. 236 Abs 1 Commercial Code).

Upon foundation a decision must be taken, whether the company is supposed to have a one-level or two-level administration. The single level system provides for a board of directors that can have 3 – 9 members. From the midst one chairman and his deputy are to be elected (Art. 219 para 1 no. 2, 233 ff, 244 Commercial Code). The two-level system is similar to the German law on stock companies.  The annual meeting nominates the supervisory board with 3 – 7 members, who then in turn appoints the board with a  maximum of 9 members. (Art. 241 Commercial Code). The supervisory board is not allowed to participate in the running of the company, but only represents the company in relation to its board. The board is obliged to report to the supervisory board every 3 months; irrespective of that the board must report to the chairman about circumstances of importance (Art. 243 para 2 Commercial Code). Moreover, the supervisory board can make enquiries and ask for reports at all times or launch investigations by itself (Art. 243 para 3 and 4 Commercial Code). The supervisory board can demonstrate an essential and efficient controlling tool.

Road- Map for establishing an AD

· formation meeting

· decision to establish an AD

· resolution on the adoption of the articles of association or act of foundation for EAD

· election of the supervisory board or directorship/ appointment of the directors.

· subscription of the capital (minimum Leva 50.000,00)

· opening of a bank account by the directors acting for the company

· issuance of provisional certificates on the account of subscribed shares of the assets.

· preparation of paperwork for the registration of the company

· registration in the Company Registry initiated by the directors within 3 months after the foundation meeting.

· registration of the company in the Company Registry

· publication of the registration in the government gazette

· BULSTAT-registration within 7 days after foundation

3. Transformation, merger and separation of corporations

For complex formations within a frame of investment projects a flexible corporate law is required, which didn’t exist in Bulgaria until recently. The transformation of companies was basically attached in the Bulgarian Commercial Code to the rules on the new foundation of a corporation.  Specific issues concerning the transformation like treatment of old debts of the former company and the security for old creditors are still handled rudimentarily causing considerable legal uncertainty.

The commercial law captures with the terminology “transformation“ (Art 261 et.seg. Commercial Code) the following configuration:

· transformation into another legal entity

· merger

· break up and allocation to other companies

· separation of one company part to create an autonomous entity

· formation of a new company in the course of the merger

The law restricts itself technically to accommodate all above mentioned transactions under the generic name transformation and subsequently to statute without differentiation the basic rules. Art. 263 para 1 Commercial Code talks in general of a “Resolution on the merger respectively absorption into another company”. The law is to be understood according to its diction, that a transformation is tantamount with the foundation of a new company (Art. 261, 262 para 2 Commercial Code). With the merger assets and liabilities of the target company are transferred to the company taking over. The company taken over expires. A resolution of the partners/associates is required. The resolution on the transformation must have a 2/3 majority at the company (associates’) meeting (Art. 230 para 2, 221 no. 3 Commercial Code) unless the articles of the company provide a differing majority thereof. The resolution must be filed to the register. As it is when founding a company, the entry of the virtue of the transformation is compulsory as it is constituent. The analogous application must be made within 2 months after the resolution.

For the accrued liabilities of the original company, up to partitioning and dissociation, the new companies are liable as joint debtors (Art 261 para 2 Commercial Code). A universal succession into the transformed company on the liabilities side takes place without nexus to the assets of the original company. Not regulated by law is moreover the issue to whom the debtors of the old company can extricating render to.

The resolution for merger/amalgamation must be published in the state gazette (D.V.). Within 6 months after public announcement creditors can demand settlement of security. Important is the priority of their rights. The transferred assets will be ascertained within the new company and administered in trust for a period of 6 months. The management of the new company is liable towards the creditors for the correct administration.

III.
Trade mission

Besides direct investment by founding a company there is the possibility to supply the market through a trade mission. The selling agent/representative is deemed self-employed like it is throughout Europe. The analogous provisions set in the Commercial Code are essentially in compliance with the EU-guidance for trade representatives.

The internal relationship between the trade agent/representative and the company he represents, the contract/agency agreement regulates all issues, in particular the remuneration and when it is due, the expenses, the scope of activity and the due commission.

In default of a different agreement the common remuneration is deemed to be agreed. Which standards apply is aligned by what is customary in the trade. In particular the trade representative/agent has the right to demand payment of a commission for all business brokered through him. He can also claim payment of a del credere commission, if he commits himself to personal liability for the business acquired. Here a written agreement between the principals and the agent is required. In particular it should be mentioned that the agreement between the principal and the agent has a global element for a multitude of business deals concluded.  It can not be excluded beforehand that a del credere commission may be due.

There is also the possibility that a trade agent/representative strikes a business deal without power/letter of authority with the principal giving his approval subsequently, assuming rights and obligation from the contract. Moreover a fiction of approval is provided in case the contractual partner was credulous in the event of a missing power of authority and the principal has not immediately declined the approval of the business deal after having been informed about it.
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